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10951 West Piro B~d, SUI1t 120

Loti An~el81. CA 90064

181310.470,6591);. 'a~ 310475.3762

.."..,1 cenler@CQICI~ g, WfOlI~ h~lwww.cDI0I9

June 21,2004

CalifomJa Fair Politjca1 Practice~ Conunission
428 J Street, Suite 620
Sacramento, CA 95~J4

Re: June 25, 2004 Meeti11S Agenda Item J 7 (Adoption Discussjoll of Amended
Regulations )8530.9 and 18531.10)

Dear Commis~ioners:

At your April 8 meetillg, you discussed sevcrl1l draft regulations to address the threat of
rca1 or apparcnt political cornJptionposed by unlimited contributions to candidate-
controlled ballot measure committees. To address this threat most directly and
effectively, the Center for Governmental Studies (CGS) urges you to consider adoption
of dl:aft regulation 18530.9, which would enforce the contribution limits of Ci1l. Gov't
Code §§ 85301 and 85302 "to any conunittcc controlled by a czmdidatc for elective slate
office that is established for the purpose of supporting or opposing state or local ballot
mCIlRuTel;,"

h1 a letter addressed to the Commission and dated April 7, 2004, C:GS discussed thc
constitutionality of proposed regulatiOD ) 8530.9, For the sake of brevity, the disctl~sion
is not repeated here. The April 7 cas lener 6, hC'lwevel', attached tor your revIew.

In short. application of the contribution limits established by Cat. Gov't (;ode §§ 8530J
and 85302 to all cimdidate controlled commltteel; is conslsteJ1t with the statutory language
aI1d existing case law, The U.S. Supreme Court has con8istently upheld reasonahl~ limits
on conrributions tC'l cilndiuates al; advancing thc govenlrncnt.'~ compelling interest i~
avoIding real or apparent corruption. The threCit of real or apparent corruption c.1epl:Ild~
entire! y on a candidate' 6 receipt of large contributions, not on a ,andidatt;' ~ u~.(:' of such
conuibutions. To be certain, the Supreme C~ourt ha~ invalidated sevcrallimit.ations on
hallut measure caInpwgn financing. However, the, limitatiC'lns invalidated by the Suprem~
Court involved no l1weat of candidate conupliuu,

T1llS loner addrcsscs several issues not mentioned in the April 7 CGS letter Specifically,
this letter addresses the following i~sues:

.Thc shortcoming~ of Assembly Member Wolk's bill (AB 19~() a~ a means of
reducing the threat of real or apparent corruptiov as~ociated with large
contributionli to candidate controlled ballot meaSure committeeKj

.The shortcomings of propo~t:d rt:gulatj(ll\ 18531.10 as a means of reducing the
threat of rea) or apparent COJTuption associated with large contributions to
candidate controlled ballot measure committees; and
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Commission authority to adopt proposed rt;gulatioll 18530.9,

1. ~olk Bill (AR 19MI)

In a memo dated May 24, 2004 from the <.:ommission staff to the Comrni~sion. it. IS noted
(fn. 3, p. 8) that the CommiRgion has taken a "support" position with respect to AB 1980.
Early drafts of AB 1980 would have 1mposed 8 $21,200 limit on c;ontrihutinnli to
canwdate conn-oIled ballot measure (;UD1Inillecs.

AB 1980 was amended on May 26, however, t(1 remove nlllang\lage limiting
contributinn... to Cimwdate controlled ballot measure committees. The ammded Wolk bill
merely reaffirm~ existing state law by stating that "expenditures in support of a trustee's
candidacy for elective state office or in opposition to a candidate running for the same
elective state office are not within tile due and lawful execution of the trust."

If adopted by the It'glslature. the Wolk bill would do nothing to reduce the threat of rea!
or apparent com}ptjO1l 8~!;ociated with larae contributions to candidate controlled ballot
measurc committees. The Wolk bill only reaffIrmS the existing state law prohibition on
the expenditure ofballot m~asurc ColTUllittee fwlds for communications that expressly
advocatt' the election or defeat of candjdates.

As mentioned abuyc, t11e tlucat of rC:fil or apparent corruption associated with large
contrjbutions to candidatc controlled ballot measure committee/; depend." entirely on a
candidate's receipt of such contributions, not on the c:andidate'$ expendIture of such
contribution~. Candidates have and will continue to avoid use of thc "magic words"
nccessary to nigger the prohibition of the Walk bill, while stjll spending unlimited
campaign funds to advance a politil:al ab'~ndji lU~d/or illcreasc tbc: candidates' public
visibility to Improve prospects for future electora.l success.

For this rcason, thc Comn~ission'6 adoption of proposed regulation 18530.9 remoins vi\a!
to preserving tJ1e integrity of California's campaig11 finimce laws regard1t:1i1; or whether
the ~tate legislature adopts AB 1980.

D. Proposed Rel!ulation 18531.10

CGS supports the C:omm;~~i()n and !\taff in its efforts to clarify the implementation of
Cal. GOy't Codc § 85310 with proposed regulation 18531.10. Nevertheless, while (~GS
recognizes the value of proposed regulaliun 18531.10 and fiUpports itS adoption, CGS
Tecognize~ that proposed regulation 18531. J 0 win not cffcctiveJy reduce the threat ()f real
or apparent corruption assocjuted with large contributions to candidate controlled ballot
measure cummittees.

As with AB 1980, Cal. Gov.t Cude § 85310 and proposed regulation 1 R531.10 fOCU5 on Ii
candidate or officeholder'~ expenditure rather than recejpt of funds. Under proposed
reguJation 1853.1.10, Cal. GClv't Code § 85310 wuuld on)y operate to limit contributions
to candidare controlled ba11ot mei1~urt: cOlluIultces iJ1 a alan-ow 5ct of circumstanccs. The
$25,000 contribution limit estabJished by Cui. Gov't. C:ode § 85310(c) wouJd only take
effect if the candidate contrOlled baIlot measure committcc made a payment of $50,000
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or more for B COIDII1W)icat1on that clcl1rly identified a candidate within 45 days of an
election.

Sole reliance on this proposed regulation to avoid the threat of real or apparent corruptioJ1
associated with large campaign contributiuns would allow officeholders to oontmue
receiving unltmited contributions, sO long as th~ candidate deposjted these contributi(Jns
into a ballot measure committee and avoided the trigger requirements described above.

Furtl1cDt)ore, the $25,000 contribution Jimit triggered by Ca]. Gov't Cude § 853IO(c) is
far greater than the 1imit1; orCal. Gov't Code §§ 85301 and 85302 for all offices other
than governor.

For these reasons, while COS 5UPPOrts the adoption of proposed regulation 18531.10,
CGS urges the Commission to recogniz~, the shoncomings of the regulation as a mcans of
reducing the t1ucat of rei1l or apparent corruption associated with large contributjons to
candidate controlled ballot measure committees.

III. ProDosed R~2ulatjon 111530.9

cas urges the Commission to consider proposed regulation 18530.9 as the most
effective meanS of reducing the threat of real or apparent. con-uption associated with large
co11tributions to candjdst~. controlled ballot measure committees- The applicatinn of the
contribution lirnjts established by Cal. Gov't Code §§ 85301 nnd 85302 to all candidate
controlled coInmittee6 i:. wholly consistent with tl1e sUtUtory 1nnguage and existing Cf1se
law. Adoption of a regulation clant'ying thj~ fact is fully within the autl1ority of the
Commission.

The Commission is empowered by Cal. Gov'l Code § 83112 to adopt roles and
re:gu1Btions "to can-y out the pUIposes" of tile Political Reform Act, The Commission' ~
adup\iol1 of proposed regulation 1 B530.9, applying the voter. enacted contribution limjt.~
enacted by PropositioI1 34 tu candidate controllcd ba})ot mcasure comn1ittees, would
clearly further the purpose~ of Proposition 34.

Ca.lifomia coms bav~ consistcntly held that, "Abscnt arnhiguit)" [u cnurt] presume.\; that
the voterR intend the meaning apparent on the face of an iIlitiative mC/isure "

(l..ungren v, Superior Court of the CitY and Count)J afSol! Franci.s'co, )4 Cal. 4th 294,
30) (1996). See also Le~'her Communications, Inc. v. City q[Walnut Cree/i, 52 Cal. 3d
531,543 (1990).)

Unambi2uou5 Meanini! of ProDositioD 34 Contribution L~mits

Proposition 34 stated as it~ first declaration that "Monctary contributl(1n~ to politicaJ
cCiInpaigns are II legitimate fontl of participation in the American political proce~~, but
large contributions may corrupt or appear to corrupt c'Gndidafp,\' In,.. ~lective office. (.~ee
Propo,sition 34 § I (a)(l) (emphasis addcd).)

Proposition 34 went 011 to state, "The people enact the C.lmpaign Contribution and
Voluntary Ex.penditurc Limits. , , to accompli~h all of the following purposes: .,. To
minimize the potentjally oorrupting influence and appl:arallCe of comJption causc:d by
large contributions by providing rea~onable contribution and voluntary expenditure
limits." (,S'ee Proposition 34 § 1(b)(2).)
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The language of Proposition 34 (Cal. Gov't Codt: §§ 85301 and 85302) limits the receipt
of contributions by cllIldidates for clective state office and makes no distinction based on
a candidate's intended or eventual use of contributions.

Furthennore, "fw]here [a] statute is clear, courts will not 'interpret away cle'dr language
in favor of an ambigtlity that does not. exist. ". People v. Frederick Henr)I Haykel, 96 Cal.

App. 4th 146. 150 (2002) (citing Lennane v. Franchise Tax Bd., 9 Cal. 4t11 263, 268
(1994» cas urge~ th~ Commission to adopt the clear meaning of Proposition 34's
contribution limits. An interpretation that the Proposition 34 contribution limits are not
applicable to canrndate controlled ballot measure committees is inc()nsistent with both the
stated purpose of the law OInd with the ordit'lary mecmmg of Proposition 34' s language:

IV. Conclusion
The adoption of propos cd regulation 18530 9 is fully within the scope of Commission's
authority, CollStitutes an accurate and r~~onable Anterprctation of COlI. Gov't Code § §
b'5301 and 85302 and effectively advances the stated purposes of Proposjtion 34 relIed
upon by California voters who enacted these contribution limit.,; in 2000. for these
reasore, CGS urges you to consider proposed regulation 18530.9.

Sincerely,

Paul S. Ryan, Political Refonn PrO,1ect Director
prvan(Q),cn!1,or~ (310) 470-6590 ex\. 115

Enclosure
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Robcrt M. Stem, Presi&nt.
r!\tem(o~c2:s.or2. (310) 4 70~('590 cxt. 117
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10951 We6t ~~ Blvd Stile 120

Los Mgele6, CA WIJO64

tel; 310470.6590.- 19x 310415.3752

~I t~"~Q~'Drp 1.1 _M. I\njW-,tg~DIi

April 7, 20U4

California Fair Political Practice~ Commission
428 J Strcct, Suite 620
Sacramento! CA 958)4

Re: April R, 2004 Meeting Agen~ Item 16 (Cal. GOy't Code §§ 853()1, 85302 and Draft
Regulation § ) 8530.9)

Dear Commissioners:

Unlimited contl"iJutioo!; to candidate-controlled ballot measure committee~ pose. 11 serlnu~
threat of rea! or apparcnt politicI11 corruption which undennincs democratic governance
in the State of California. For thi!; r~ason, the Center for Govemm~nlal. Studies urges you
to seriously consider draft regulation § 18530.9 to enforce the contribution limits of Ca!,
Gov't Code §§ 85301 and 85302 "to any candidate controlled committcc cstablishcd by a
candidate for ~lccuve state office for tllC purpO.qe of supporting or oppol)ing ~tate or local
balJot mea~ures."

Application of the contribution limits established by Cal. Gov't Code §§ 85301 aJ1d
85302 to all candidate controlled cornmitLces is collsistcnt with the statutory lllnguag~ and
existing cac;e law. The statutory langWlge limits comibutions to candidateti fur clective
state office and malres no distinction based on a candidate's intended or eventual use of
such contributions.

Likewj~e, the U.S. Supreme Court has consistently upheld reasonable limits on
contributions to candidates a~ advancing the govt.-mment'l; compelling interest in
avoiding real or apparcnt con-uption. The threat of rea] (lr apparent corruption depends
entirely on a candidate's receipt of wllimilcd contributions, not on a candidatc's u.~e of
such contributions. To be certain, the Supreme Court has invalidated several limiLaUOJlS
on ballot measure campaign financing. However, the limitation~ invalidated by tile
Supreme Court :involved no threat of candidate comlption.

Limitation8 00 Contribution~ tn Candtdate~

In Bu£:lut'.v \/. Va/eo, 424 U.S. 1,23-38 () 976), the U.S. Supreme Court upheld limits 01'\
conmbutions from individuals ($1,000) Imd political action committees ($5,000) to
federal office candidates on the ground that such limits wer~ 11 valid means of avoiding
real or apparent. pnlitical comlption. The Court bas consistently reaffinned thj~ decisIon
regarding the constitutionality of limits on contributions to candidates. Most recently, ill
McConnell )1. FEC, 124 S.C~t. 619 (2003), the Court uphcld the federal law limits on
contributions to fedcral candidates and officeholders fuunu ill Bipartisan Campaign
Reform Act (BCRA) § 323(e) (2 U.S.C. 441i(e)(1)(B»).
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Several month!; bcfore the McConn~ll decision, the FedcraJ Election Commission (FEC.)
opined that whcre n federal candidate/officeholder controls It state ballot measure
committee, both the committee and the federal candidate are subject to thc federal
contribution limits. See FEC AO # 2003-12 (Re: U.S. Representative Flake and the ..S'top
Taxpa,ver Money for Politicians Commitree). The FEC implied, while noting that the
questioD had not been presented to the Commission for opinion, that where Q federal
candidatc/officeholder fundraises for a stare ballot measure comminee but doe~ not
contro] the committee, the committee would not be sub.iect to the Ijmits of BCRA, but
fundraisi1'g activitiet; by the candidate/officeholder on behalf of the committee would be
subject to the BCRA limits.

Despite the FEC's interpretation of the BCRA § 323(e) r.o limit fundraising by federal
candidates for cimdidate controlled state ballot measure comm;ttees, the McConnell
Court made no mention. of this issue in itS opinion. Eight of thc: rune McConnell Justices,
however, upheld the BCRA con1ribution limits against constitutional challenge.

Limitation~ on Contributions to Ballot Measure Committees

The Supreme Court has issued twn decisions analyzing the constitutionality of limits on
I.:ontributions to ballot measure committees. In First Natiollal Bank (!( ,Rn.\"ton v. Bellotti,
435 U.S. 765, 795 (1978), the Cuurl i11validated Ii Massachusctts law prohibiting
contributioJ15 and cxpendirures by business corporations "for the purpose of. ..
influencing or affecting the vote on any question submitted to the voters, other than one
materially affecting any oft}:r; property, hu:qiness or assets of the corporation." The Court
rea~Olled, "[r]cferenda arc bold on issues, not candidates for public office. The ri~k nf
coJ'I\lption perceived in cases involving candidate eJections simply is not pre~ent in a
popular vote on a public issue." Bellorti, 435 U.S. at 790.

Three years later, in Citizen.~ Against Rl.'nt Control v. City q{ Berkeley, 454 U.S. 290,298-
300 (1981), the Court invalidated a $250 limit on contributions to cummitlce5 formed to
support or oppo~e ballot measures, quoting the Bellotti languagc above.

The contribution Jimits invalidated in Benoni iWd Cirizel1." Against Rcnt Contr'ul had no
relationship to candidllte fundrai,5ing and thus were not narrowly tailored to tile
government's compeJling int.ere~t in avoiding the real or apparent corruption of
candidates for public office. This simple fact distinguishes the contributinn limits
jI1validated jn Bellotr; and Ciriz,"n.\" Against Rt:ni Conrrol from FPPC draft regulation §
18530.9, which would apply only to candidate cuntrolled ballot measure <;OlIUpittee£.

Conclusion-FPPC Draft Re ulatioll .18530.9 i~ Constitutional Under
Bucklev. Be/lutti. Citizens Aeainst Rt'nt Control amd McConnell

The Supreme Court's decisions in Bellotti and CitizeH.\' Again~'t Rent Control depended
eJ1tirely on its a~sunlption that the "risk of corruption perceived in case~ involving
candidate elcctions simply is not present in a popular vote un a public issue." Although
this assumption wa~ valid at the time the Court decided BellottI and Citizen,)' Againsr &nl
Control, the assumption is not valid in California today. Instead, the risk of cOrI"Uption
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rerceived jn cases involving candidate clectio~ is equally pre!;ent in case~ ulvoJving
candidate controlled ballot measure committees.

Buckley and its progeny c1early establish that reasonable limits on connibu\ions to
candidates are a constitutional means of reducing the threat of rea) or apparent corruption.
Thc threat of rea) or apparent comlption as!;ociated with Jarge contributions to candidates
is entireJy dependent on a L:andidat~'s ~ of the contribution-not on a candidare',5
~ of the contribution.

For these roasom, the Supreme Court would likcly uphold against constitUrional
challenge the application of candidate contributiun lin1its to candidatc controlled ballot
measure committees. Such a decision would be wholly consistent with the Court's
decisions in Buckle:y, Bellotti, (,..itizens Against Rent Control, McConnell and other
contribution limit cascs. The Center for Governmenta) Studies urgc~ you to con5ider
proposed draft regulation § 18530.9.

Sincerely,

/~:;~~~c Paul S. RYf1l1, Political Reform Project T>irector

nrviiJ1(OJ,C25.0[!!. (310) 470-6590 ext. 115

f/.y.t. --£6;:--
Robcrt M. Stem, President.
stem(iuc2s.0r~ (310) 470-6590 cxt. 117
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